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REMARKS 



In the present Non-Final Office Action, claims 1, 3-10, and 
12-21 were pending before the Office. Of these, claims 1, 7, 
10, and 18 were the only independent claims. 

Claims 1 and 3-9 were rejected under 35 U.S.C. § 101. 
Claims 1 and 3-6 were rejected under 35 U.S.C. § 103(a). Claims 

7- 10 and 12-21 were allowable subject to the aforementioned 
rejection under 35 U.S.C. § 101. 

Claims 1, 5, 6, and 7 are hereby amended. Support for 
these amendments may be found throughout the Specification, such 
as the descriptions corresponding to Figures 3 and 4. No claims 
are hereby added, canceled, or withdrawn. 

A. REJECTION OF CLAIMS UNDER 35 U.S.C. § 101 

Claims 1 and 3-9 were rejected under 35 U.S.C. § 101 
as being directed to non-statutory subject matter. On page 3, 
the Office Action stated that these claims were rejected because 
they failed to be tied to another statutory category (such as a 
machine or manufacture) or transform underlying subject matter 
to a different state or thing. 

Independent claims 1 and 7, from which claims 3-6 and 

8- 9 are dependent, recite a network processor performing the 
respective methods, which is a tangible device since it can be 
connected to one or more network devices (Specification, page 1, 
line 16) . As such, claims 1 and 3-9 recite statutory subject 
matter under 35 U.S.C. § 101, and Applicants respectfully 
reguest that this rejection be withdrawn. 
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B. REJECTION OF CLAIMS UNDER 35 U.S.C. § 103(a) 

Claims 1 and 3-6 have again been rejected under 35 
U.S.C. § 103(a) as being unpatentable over U.S. Patent 
Application No. 2004/0081167 by Hassan-Ali et al . (hereinafter 
"Hassan-Ali I") in view of U.S. Patent No. 7,020,161 to Eberle 
et al. (hereinafter "Eberle") . In support of this rejection, 
the Office again asserted that the combination of Hassan-Ali I 
and Eberle discloses or suggests all the limitations of each of 
the rejected claims. Nevertheless, Applicants maintain that 
this rejection is improper and must be withdrawn. 

Claim 1 recites a method of hierarchical scheduling. 
The method comprises receiving data from one or more pipes that 
each include a plurality of pipe flows, and selecting a winning 
pipe from which to transmit data based upon one or more quality 
of service parameters of the winning pipe. The method also 
comprises selecting a winning pipe flow from the plurality of 
pipe flows included in the winning pipe based upon one or more 
quality of service parameters of the winning pipe flow, and 
transmitting data from the winning pipe flow using a bandwidth 
of the winning pipe flow. 

Applicants respectfully submit that claim 1 recites 
limitations that are not disclosed or suggested by a combination 
of Hassan-Ali I and Eberle. Hassan-Ali I discloses a 
hierarchical scheduler architecture for use with an access node 
terminal disposed in an access network portion, while Eberle 
discloses a system where resources are reserved for a particular 
time period in response to pre-scheduling requests. However, 
the combination of Hassan-Ali I and Eberle fails to disclose or 
suggest, for example, "transmitting, from the network processor, 
data from the winning pipe flow using a bandwidth corresponding 
to the winning pipe flow" (emphasis added) . 
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On page 5 of the Office Action, the Office conceded 
that Hassan-Ali I fails to disclose or suggest these limitations 
and then alleged that the limitations are disclosed by Eberle. 
Applicants agree that Hassan-Ali I fails to disclose or suggest 
the limitations but respectfully assert that they are not 
disclosed or suggested by Eberle. 

Eberle discloses a system that relies on a pre- 
calculated schedule (Eberle, column 5, line 22) . In Eberle, a 
source node sends a request to a scheduler to periodically 
reserve a switch slot so that there is sufficient bandwidth for 
an isochronous data stream that will later be sent (Eberle, 
column 5, lines 25-34). Eberle does not disclose that this 
process involves any competition, selection, comparison, or the 
like, that amounts to the isochronous data stream being a 
winning data stream. Eberle simply discloses that a request is 
received and a resource reservation is entered. In fact, Eberle 
discloses that the resource reservation scheduling is done "far 
in advance," thereby avoiding a congested environment that is 
detrimental to isochronous data (Eberle, column 2, lines 16-26, 
and column 5, lines 40-41). By contrast, the winning pipe flow 
expressly recited in claim 1 is selected from the plurality of 
pipe flows based upon one or more quality of service parameters 
corresponding to the winning pipe flow. As a result, the 
isochronous data stream of Eberle is not comparable to the 
winning pipe flow of claim 1, and Eberle fails to disclose or 
suggest "transmitting, from the network processor, data from the 
winning pipe flow using a bandwidth corresponding to the winning 
pipe flow." 

Further, those skilled in the art would not attempt to 
modify Eberle to arrive at the claimed invention. Eberle 
addresses isochronous data streams, which are well known in the 
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art to carry time-sensitive data (Eberle, column 2, lines 16- 
26) . Subjecting such data streams to scenarios where they are 
selected from amongst competing data streams would be adverse to 
their time-sensitive nature and is one reason why Eberle offers 
a pre-calculating scheduler (Eberle, column 2, lines 36-39) . 
Consequently, not only does Eberle fail to disclose the winning 
pipe flow recited in claim 1, but one skilled in the art would 
not attempt to alter Eberle to arrive at the claimed invention 
because doing so would jeopardize the time-sensitive nature of 
isochronous data streams and frustrate the stated objectives of 
Eberle. 

In light of the above, Applicants respectfully submit 
that the rejection of claim 1 is improper. Similarly, 
Applicants respectfully submit that the rejection of claims 3-6 
is improper for their dependence from claim 1 and the particular 
limitations recited therein. Therefore, Applicants respectfully 
request that this rejection be withdrawn. 
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C. Conclusion 

Since Applicants assert that all the independent 
claims are in condition for allowance and all remaining claims 
properly depend from the independent claims, Applicants assert 
that all claims are allowable. 

Applicants do not believe any additional fees are due 
regarding this amendment. However, if any additional fees are 
required, please charge Deposit Account No. 04-1696. 



Respectfully Submitted, 



Dated: December 21, 200 9 




Christopher Paul Mitchell 
Registration No. 54,946 
Dugan & Dugan, PC 
Hawthorne, New York 
Attorneys for Applicants 
(914) 579-2200 
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